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SAVE $40 


—Present stocks of Ruling Case Law are selling 
rapidly. 


—The stocks which are now being manufactured 
at greatly increased cost of paper, binding 
material and labor will have to be sold at an 
increase of $40 a set. 


—Mail your inquiry and reservation to-day and 
save the forty. 


USE THE POST CARD 


VNE 


(May-June-July-1920 Case and Comment) 


- 





P. Mac! K 
HERRIOTT © 


LAW OFFICE OF 


MONTGOMERY, HART & SMITH WABASH 89 
959 THE ROOKERY 
CHICAGO 


April 19, 1920. 


Lawyers Co-Operative Publishing Company, 
Rochester, New York. 


Gentlemen 


We have received to date four volumes 
of A. L. R., and have already made extensive use 
of them. We always placed a great deal of confi- 
dence in L. R. A. and were interested in seeing 


how the new publication compared with it. 


In our opinion, A. L. R. is a worthy 
successor to L. R. A. and. the other series of 
selected cases which were its predecessors. We 
particularly desire to commend the editors on 
their selection of cases, and their accurate and 
exhaustive annotations. Both are bound to be of 
great assistance to lawyers, and we believe that 
the profession will express its appreciation in 
a manner gratifying to both your business and 
editorial managements. 


Very truly yours, 


WPM-MAO 
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President, 


Rich; Secretary, G. M. Wood. Office 


Editor, Asa W. Russell. 


Questions as to the Making and 


Use of Digests 
By Burdett A. Rich 


a thoughtful lawyer are here 

published, with the answers 
to them, in compliance with his 
suggestion that they will be wel- 
come and useful to the Bar in gen- 
eral: 

Question 1. Do the editors at- 
tempt to discard a mere dictum in 
a case? 

Answer: The dicta of cases are 
not always easily separable from 
the points decided, as multitudes 
of cases show, in which the judges 
of the courts disagree as to wheth- 
er a certain declaration in another 
case is to be regarded as a dictum 
or not. Where a declaration of a 
principle of law is not itself, in its 
broad form, one of the issues in the 
case, but is laid down by the court 
as the foundation for deciding an 
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issue which turns 6n some appli- 
cation of that principle, we regard 
that statement as fairly to be 
deemed a precedent on the general 
principle, as well as on the specific 
application of it, and therefore we 
include such a proposition in the 
digest. We mean to be liberal in 
this and in other similar instances 
in which what might be called dicta 
are really foundations on which the 
court builds its conclusion on the 
specific issue decided. On the other 
hand, mere dicta not really in- 
volved in the decision itself, we do 
not assume to take. 

Question 2. Do they always 
classify according to the meeting 
point of law and facts? 

Answer: We can hardly say that 
we do that. (On this point see 
answer to next question.) 
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Question 3. What is the rule, if 
any, which determines under what 
topic or topics the facts will be 
classified ? 

Answer: To classify every propo- 
sition of a digest according to the 
rule or principle of law involved 
therein, so that all the authorities 
which involve that rule may be col- 
lected in the same place, where one 
who is seeking for it may find all 
that has been decided upon it, is 
the cardinal rule of classification. 
If such decisions on the same rule 
of law are scattered in a variety of 
places, according to some incidental 
facts or factors involved in them, a 
searcher might find one or more of 
those cases and miss others equal- 
ly important on his queStion, mere- 
ly because of the difference in the 
facts involved, although there was 
nothing in them which made any 
distinction in these authorities so 
far as the law of the question is 
concerned. For illustration: On 
the question of the admissibility in 
a criminal case as evidence of a 
weapon used in the commission of 
the crime, all decisions on the point 
should be brought together under 
one appropriate heading. If some 
of them are found in the title “Evi- 
dence,” some under “Assault,” 
others under “Burglary,” “Homi- 
cide,” etc., and possibly others scat- 
tered according to the particular 
weapon involved ‘in each case, un- 
der such titles as “Guns,” Revol- 
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vers,” “Knives,” “Clubs,” etc., ete, 
the searcher would be almost cer. | 
tain to miss a good number of 
them, notwithstanding the fact 
that the sole question involved in 
them all is the admissibility of the 
weapon as evidence. ’ 

But when such similar authori. 
ties are brought together under 
that rule, any particular facts or 
factors that may be deemed ma. 
terial in any of the cases must have | 
references or pointers to them,* 
classified under their specific names 
or designations. For instance: If 
a decision as to the violation of 
speed laws by a physician were 
classified properly with all other 
speed cases, according to the rule 
of law involved, the special appli- 
cation of the rule to the physician's 
case should have a reference to it 
from the title “Physicians,” be 
cause of a possible distinction be 
tween physicians and other persons 
in enforcing the general rule. In 
this way one who looks for the rule 
of law on the question will get all 
the illustrations of it in the same 
place, so he will not miss any of 
them; while one who has in mind 
only the particular instance of & 
physician will find under the title 
“Physicians” a pointer to the place 
where that is found, with all other 
similar cases. 

The rule which determines what 
title or titles should be used in 
classifying the separate decisions 
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is a very general and comprehen- 
give one; namely, to place all mat- 
ters upon any particular rule or 
principle of law under the heading 
which the profession generally is 
most likely to think of as the prop- 
er place. This obviously cannot be 
scientifically determined, inasmuch 
as it is based on the probable work- 
ing of the minds of all the users of 
the digest, and certainly they will 
not all work alike; but this rule is 
supplemented by another requir- 
ing a pointer or reference to the 
place where the matter is classified 
from every other title under which 
any lawyer might expect to find it. 
This puts on the maker of the di- 
gest the necessity of exercising an 
alert imagination to think of every 


‘title of this kind that might be 


wanted by anyone. Probably no 
one ever was or will be expert 
enough to do this infallibly in 
every instance, but it is imperative 
to do it to the highest degree pos- 
sible, and in the best digests it is 
done with a degree of success that 
one who duly considers the almost 
infinite range of possible places 
Where someone might look would 
hardly believe possible. 

But the main titles or topics of 
the law are pretty well established 
by common usage, and are adopted 
Without very much divergence in 
Nearly all well-known digests, en- 
tyclopedias, and other treatises of 
lw. Every lawyer, of course, is 
familiar with the ordinary titles of 
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the law, such as “Contracts,” “Cor- 
porations,” “Evidence,” “Estop- 
pel,” “Injunctions,” “Insurance,” 
etc., etc. Of course, there is con- 
siderable chance for divergence in 
the extent to which large titles may 
be divided into branches for the 
sake of expediency and convenience. 
Such titles as “Bills and Notes,” 
“Chattel Mortgages,” “Brokers,” 
etc., etc., for instance, might be 
covered by the broad subject of 
“Contracts,” but are more common- 
ly treated separately; but in any 
such case, whether the more 
limited topic is used or the matter 
incorporated in the more compre- 
hensive topic, pointers or refer- 
ences must invariably be given to 
the title where the matter is found 
from the other places in which one 
might possibly look for it in the 
first instance. 

In the divisions and subdivisions 
of subjects, as used in different 
sets of books, there is much more 
divergence than there is in the 
main topics. This applies to di- 
gests, encyclopedias, etc., in just 
the same way that it does to the 
chapters and sections of text- 
books. Authors of textbooks al- 
ways have some individuality in 
the way they work out their divi- 
sions and subdivisions, and so have 
the compilers of digests; but in 
neither instance do these diver- 
gences cause any particular diffi- 
culty in finding any division or sub- 
division contained in the subject, 

(Continued on page 121) 
101 











ce discomfort resulting from 
overcrowded street cars dur- 
ing “rush” hours is a com- 
mon experience, and largely an un- 
avoidable one. The situation, how- 
ever, has its serious side when 
large numbers of people manifest 
in a forcible manner, their deter- 
mination to travel by a particular 
car, and after entering the convey- 
ance, exhibit slight regard for the 
safety of others. 

The question of the liability of a 
street railway company to a pas- 
senger injured on account of the 
crowded condition of its car was 
presented in the case of Knowles 
v. Boston Elev. R. Co. 233 Mass. 
347, 123 N. E. 681, 5 A.L.R. 1255, 
which holds that permitting a car 
to become so crowded that the 
doors have to be pressed against 
the crowd to close them does not 
_ render a railway company liable 
for injury to a passenger pushed 
out of the door by the crowding 
of the passengers, when the door 
is opened to discharge passengers 
at a stop. The theory applied in 
this case seems to be that the fact 
that a street car is crowded is im- 
material upon the question of the 
liability of the company to a pas- 
senger injured on account of the 
crowded condition of the car, and 
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that the test is whether or not 
there was reason to expect that 
anything unusually dangerous 
would -happen; in other words, 
whether the conditions could have 
been foreseen and provided for; 
practically leaving out of consider- 
ation the fact that the car was 
crowded. 

But in the great majority of 
cases, as disclosed in the note 
which accompanies the case above 
cited in 5 A.L.R. 1255, the courts 
have regarded the overcrowding of 
street cars as a controlling, or, at 
least, as a material element in de- 
termining the liability of a street 
railway company for injuries to 
passengers caused by or resulting 
from such overcrowding. 

This view may be illustrated by 
the decision in South Covington & 
C. Street R. Co. v. Harris, 152 Ky. 
750, 154 S. W. 35, awarding dam- 
ages to a passenger pushed from 
an overcrowded car by other pas- 
sengers in attempting to alight, 
and in which the court argued that 
“when a carrier permits its car to 
become so crowded with passen- 
gers that those wishing to alight 
at a station cannot do so without 
pushing and crowding a passenger 
who does not desire to alight, to 
such an extent as to cause him to 
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be thrown or shoved from the car, 
the company should be held liable 
in damages upon the ground that 
it is under a duty to anticipate the 
reasonable and natural conduct of 
passengers in making an effort to 
get off a car that has been per- 


The Bible as Matter of Common 


LILI LET ILIA ALLE SEA LEE EAL IEL GE ACL E NEE SE EERE AOE 





mitted by its servants to become 
so overcrowded that the passen- 
gers cannot alight without shov- 
ing and pushing to such an extent 
as to endanger the safety of those 
who do not wish to alight.” 


Knowledge 


ters are of judicial cognizance, 

the rule undoubtedly prevails, 
as stated in 15 R. C. L. 1057, that 
“courts should take notice of what- 
ever is or ought to be generally 
known, within the limits of their 
jurisdiction, for justice does not 
require that courts profess to be 
more ignorant than the rest of 
mankind.” 

Among those things presumed to 
be subjects of common knowledge 
of which the courts will take judi- 
cial notice, the court in State ex rel. 
Weiss v. District Bd. 76 Wis. 177, 
20 Am. St. Rep. 41, 44 N. W. 967, 7 
L.R.A. 330, enumerates the con- 
tents of the Bible, the fact that the 
religious world is divided into nu- 
merous sects, and the general doc- 
trines maintained by each sect. 
This case is cited with approval in 
Hilton v. Roylance, 25 Utah, 129, 
95 Am. St. Rep. 821, 69 Pac. 660, 
58 L.R.A. 728, where it is said: “In 
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its generai incidents Christianity 
has been declared to be a part of 
the common law, and courts of 
their own motion will take notice of 
the law. We must assume knowl- 
edge by the courts, not only of the 
revealed laws of God, but also of 
His natural laws which have been 
demonstrated by science or admit- 
ted by experience.” 

A recent application of the rule 
may be found in Right Worshipful 
Eastern Dist. Grand Lodge v. John- 
son, 107 Misc. 249, 177 N. Y. Supp. 
500, which involved the right of a 
beneficial association to use the 
name “Good Samaritan” in its title. 
The court observed: “The appeal to 
the postulant for membership is 
the concept of the gracious and 
neighborly conduct of the Samar- 
itan, recited in the Gospel accord- 
ing to St. Luke, chapter 10, begin- 
ning with the 33d verse, of which 
the court is judicially informed and 
personally cognizant.” 
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"Tee timeliness of this ques- 
tion must be apparent to all 
in view of the many pro- 
posals now being made for state 
and Federal legislation, providing 
for bounties to our soldiers in the 
late war. 

The power of Congress to grant 
pensions to those who have served 
in the military forces of the nation 
seems seldom to have been ques- 
tioned in the courts. And this 
power would appear unquestion- 
able in view of the fact, as is 
stated in United States v. Hall, 
98 U. S. 343, 25 L. ed. 180, that 
the Federal pension system had its 
origin in the Revolution, and be- 
yond qr2stion was sanctioned by 
the framers of the Constitution, 
who were members of the first 
Congress and enacted the laws for 
putting the new government into 
operation. It appears also, from 
Manning v. Spry, 121 Iowa, 191, 
96 N. W. 873, that the policy of 
granting pensions has prevailed 
both in this country and in Eng- 
land from a very early period. The 
first Continental Congress in 1776 
provided for pensions for soldiers 
and sailors of the Revolutionary 
War, and one of the earliest acts 
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Validity of Military Bounty And 


Pension Laws 


of the Congress was a pension bill, 
passed in September, 1789. 

The power of Congress to grant 
pensions and bounties to soldiers 
in the Federal service is implied 
under the constitutional authority 
to raise. and support armies. 
United States v. Fairchilds, 1 Abb. 
(U. 8.) 74, Fed. Cas. No. 15,076. 

But as regards state legislation 
providing for bounties to soldiers, 
especially for past services, the 
dec.sions are conflicting. It ap- 
pears to be well settled that the 
state may provide bounties to in- 
duce men to enter the military 
forces of the nation in time of war, 
legislation directed to this end not 
being an unconstitutional interfer- 
ence with the war powers of Con- 
gress, and the purpose for which 
the money is expended being a 
public and not a private one. The 
state legislature may also author- 
ize counties, cities and towns to 
reimburse those who have contrib- 
uted to a common fund for the 
purpose of paying bounties to pro- 
cure enlistments, on the theory 
that it may legalize what it might 
have authorized in the first in- 
stance. 
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One of the interesting questions 
in this connection is as to the right 
of the legislature to tax those not 
within draft age to pay bounties 
to procure volunteers in order to 
relieve those within the draft. The 
authorities seem to be agreed that 
the public burden in time of war 
does not rest alone on those within 
the prescribed military age, and 
that, therefore, a tax may justly 
be levied on those above that age 
in order to equalize this burden. 

The cases which have passed on 
the validity of military pension and 
bounty laws are those arising main- 
ly out of the Civil War, and are for 
the most part cases involving boun- 
ties paid to procure voluntary en- 
listments and save the community 
from a pending draft. There are, 
however, some decisions dealing 
with the question of the validity of 
statutes providing for bounties for 
past military service, and these 
would appear of greater interest at 
the present time, in view of pro- 
posed legislation. 


In the recent case of State ex 
rel. Atwood v. Johnson (1919) — 
Wis. —, 175 N. W. 589, — A.L.R. 
—, the Wisconsin supreme court 
sustained the constitutionality of a 
statute which provided for the rais- 
ing of a fund to pay each soldier, 
sailor, marine, and nurse, includ- 
ing Red Cross nurses, who served 
in the late war with Germany, and 
were at the time of induction into 
the service residents of the state, 
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a sum not exceeding $10 for each 
month of service, with a minimum 
of $50; the statute stating that 
this was “a token of appreciation 
of the character and spirit of their 
patriotic service, and to perpetuate 
such appreciation as a part of the 
history of Wisconsin.” It was held 
that the tax was for a public pur- 
pose, and that the statute was not 
in conflict with the powers of Con- 
gress. ; 

The same court, in State ex rel. 
Atwood v. Johnson (1920) — Wis. 
—, 176 N. W. 224, sustained the 
validity of the Educational Bonus 
Law, which entitled discharged 
soldiers and sailors, and Red Cross 


and other nurses, in the late war 
with Germany, who were residents 


of the state at the time of enter- 
ing the service, to the sum of $30 
per month while in attendance at 
an educational institution in the 
state, not conducted for profit, with 
a maximum of $1,080 in lieu of the 
cash bonus provided by the stat- 
ute sustained in the preceding case. 
Similar constitutional objections 
were urged against the validity of 
this statute as against the Cash 
Bonus Law. 


These cases are in accord with 
an earlier decision in Wisconsin, 
and with decisions in Maryland, 
Massachusetts, Ohio, South Dako- 
ta, and Vermont. In the case last 
cited the court called attention to 
the fact that, although our country 
did not enter the late war until in 
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1917, thirty-eight states, besides 
Wisconsin, had enacted over a hun- 
dred and twenty laws appropriat- 
ing money for expenditures inci- 
dent to the enlistment and service 
of its soldiers therein. And it was 
said that this legislative construc- 
tion of the validity of such statutes 
was very persuasive, and would 
control in the absence of specific, 
express, or implied constitutional 
language to the contrary. 

But in Connecticut, New York, 
and Pennsylvania, the view has 
been taken that state statutes pro- 
viding for bounties for past mili- 
tary enlistment or service, where 
at the time of entering the service 
there was no offer or promise of a 
bounty, are unconstitutional, gen- 
erally on the ground that they au- 
thorize expenditure of public 
money for a private and not for a 
public purpose. The same view 
was taken in Massachusetts, until, 
in 1912, the supreme court of that 
state, in Re Opinion of Justices, 
211 Mass. 608, 98 N. E. 338, ren- 
dered an opinion to the effect that 
a statute would be constitutional 
which provided for payment of 
gratuities of $125 each to veteran 
soldiers and sailors still living, who 
volunteered in the Civil War and 
served to the credit of the state, 
were honorably discharged, and re- 
ceived no bounty. The gratuity 


was given for the purpose, as de- 


clared in the statute, of promoting 
the spirit of loyalty and patriotism, ~ 
and in recognition of. the sacrifice 
made by the soldier for the state 
and the United States, and for the 
purpose of promoting the public 
welfare by giving visible evidence 
that, if danger again threatened 
the nation and the call should come 
for men, the state would not for- 
get the great service of those who 
volunteered. The constitutionality 
of the statute was sustained, large- 
ly, it seems, on the ground that 
the public purpose expressly de- 
clared therein was not necessarily 
contradicted by the substance of 
the act. 

Although there is authority to 
the contrary, the courts have gen- 
erally held unconstitutional stat- 
utes authorizing payment of money 
to drafted men who paid the com- 
mutation allowed by the Federal 
law during the Civil War, or pro- 
cured a substitute, the view gen- 
erally being taken that such pay- 
ment is for a private and not for 
a public purpose. 

The above questions and others 
regarding the constitutionality of 
statutes providing for a bounty or 
pension for soldiers are fully dis- 
cussed in the annotation to State 
ex rel. Atwood v. Johnson, — Wis. 
—, 175 N. W. 589, shortly to ap- 
pear in American Law Reports An- 
notated. R. E. H. 
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Automobile Owner’s Liability Under 
“Family Purpose” Doctrine 


IMES change, and so like- 

wise do the theories and ideas 

concerning the law,—witness 
recent cases considering constitu- 
tional questions, and further, with 
respect to automobiles, the “family 
purpose” doctrine. The real “pur- 
pose” of this doctrine was evident- 
ly to “stick father” for son’s (or 
daughter’s) negligent operation 
of father’s automobile, although 
possibly son or daughter might 
have been using the car for their 
own pleasure, at the time their 
negligent operation of it caused an 
injury. Undoubtedly much of the 
initial enjoyment experienced by 
parents about to acquire an auto- 
mobile, with a view that it shall be 
used by members of their family, 
would be lost were they cognizant 


of this comparatively recent de-- 


velopment of the law. 

More correctly speaking, the 
“family purpose” doctrine charges 
the owner of an automobile, pur- 
chased and maintained for the 
pleasure of his or her family, with 
liability for injuries inflicted by the 
machine while members of the 
family were using it for their own 
Pleasure. The doctrine rests on 
the theory that the car was being 


ere renee 
CASE AND COMMENT 






used for the purpose for which it 


‘was purchased and kept, and that 


the person operating it was acting 
as the owner’s agent or servant in 
using it. Illustrative of the posi- 
tion taken by some of the courts 
with regard to the doctrine, it has 
been stated that where a father 
provides an automobile for the 
pleasure of his family, the use of 
the car for such purposes is with- 
in the scope of his business, anal- 
ogously to the furnishing of food 
or clothing, or ministering to their 
health. Denison v. MecNorton 
(1916) 142 C. C. A. 631, 228 Fed. 
401. 

As might be expected, the deci- 
sions which have considered this 
new twist of the law are not in har- 
mony. Some courts have squarely 
rejected the entire doctrine, while 
others have unqualifiedly approved 
and adopted it. As recognized by 
some courts, the doctrine applies 
equally whether the member of the 
family driving the car was alone, 
or was accompanied by other mem- 
bers of the family. Other courts, 
however, have drawn a distinction 
between these two lines of cases, 
recognizing and applying the doc- 
trine where the car was kept for 
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family purposes, and at the time 
an injury occurred was occupied by 
members of the owner’s family, 
who were being driven in the car 
by his child, but refusing to recog- 
nize and apply the doctrine where 
the owner’s child alone was using 
the car for his or her own purposes 
when an injury resulted. 

Some of the conflicting views 
with respect to the doctrine are 
well illustrated by the following ex- 
tracts from the decisions: 

In one of the most recent cases 
dealing with this question (Arkin 
v. Page, 287 Ill. 420, 123 N. E. 30, 
5 A.L.R. 216, to which is appended 
a complete annotation of the sub- 
ject under consideration), a major- 
ity of the court refused to recog- 
nize and apply the “family pur- 
pose” doctrine where the owner’s 
son was using his father’s car for 
his own purposes at the time an 
injury occurred by reason of his 
negligence, stating that it seemed 
rather a fantastic notion that a son, 
in using the family automobile to 
take a ride by himself for pleasure, 
was the agent of his father in fur- 
nishing amusement for himself, 
and was really carrying on his 
father’s business so that the latter 
should be liable for the result of 
the son’s negligent manner of fur- 
nishing the entertainment to him- 
self. 

The doctrine under consideration 
was also rejected recently by the 
New York court of appeals in Van 
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111, 115 N. E. 443, L.R.A.1917F, 
363, where the parent’s liability for 
an injury caused by “his car, pur- 
chased for family use, while his 
adult son was driving it for his own 
pleasure, was involved. The court, 
with respect to the proposition 
said: 


“It asserts that the father is liable 
for negligence in the management of his 
automobile by an adult son when the 
latter is pursuing his own exclusive ends, 
absolutely detached from accommodation 
of the family or any other member there- 
of. On its face a proposition seems to 
be self-contradictory which asserts that 
a person who is wholly and exclusively 
engaged in the prosecution of his own 
concerns is nevertheless engaged as 
agent in doing something for someone 
else. It has always been supposed that 
a person who was permitted to use a 
car for his own accommodation was not 
acting as agent for the accommodation 
of the owner of the car. . .. 
attempt is made, however, to reconcile 
these apparently contradictory features 
of this proposition by the assertion that 
the father had made it his business to 
furnish entertainment for the members 
of his family, and that therefore, when 
he permitted one of them to use the car, 
even for the latter’s personal and sole 
pleasure, such one was really carrying 
out the business of the parent, and the 
latter thus became a principal and liable 
for misconduct. This is an advanced 
proposition in the law of ‘principal and 
agent,’ and the question which it pre 
sents really resolves itself into the one 
whether, as a matter of common sense 
and practical experience, we ought to 
say that a parent who maintains some 
article for family use, and occasionally 
permits:*a capable son to use it for 
individual convenience, ought to be re 
garded as having undertaken the occt- 
pation of entertaining the latter, and to 
have made him his agent in this business, 
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although the act being done is solely for 
the benefit of the son. That really is 
about all there is to the question. 
much can be profitably said by way of 
amplification or in debate of the query 
whether such a liability would rest upon 
reasonable principles, or whether it 
would present a case of such theoretical 
and attenuated agency, if any, as would 
be beyond the recognition of sound prin- 
ciples of law as they are ordinarily ap- 
plied to that relationship. The question 
largely carries on its face the answer, 
whichever way to be made. Unquestion- 
ably, an affirmative answer has been 
given by the courts of some states. 

But it seems to us that such a theory 
is more illusory than substantial, and 
that it would be far-fetched to hold that 
a father should become liable as prin- 
cipal every time he permitted a capable 
child to use for his personal convenience 
‘ some article primarily kept for family 
use. That certainly would introduce in- 
to the family relationship a new rule 
of conduct, which, so far as we are 
aware, has never been applied to other 
articles than an automobile. We have 
never heard it argued that a man who 
kept for family use a horse, or wagon, 
or boat, or set of golf sticks had so em- 
barked upon the occupation and busi- 
ness of furnishing pleasure to the mem- 
bers of his family that, if sometimes he 
permitted one of them to use one of 
those articles for his personal enjoy- 
| ment, the latter was engaged in carry- 
ing out, not his own purposes, but, as 
agent, the business of his father. It 
seems to us that the present theory is 
largely due to the thought that, because 
an automobile may be more dangerous, 
when carelessly used, than any of the 
other articles mentioned, there ought to 
be a larger liability upon the part of 
the owner, and to this end an extension 
of the doctrine of principal and agent 
in order properly to safeguard its use.” 


The Tennessee court, however, 
in King v. Smythe, 140 Tenn. 217, 
| 204 S. W. 296, L.R.A.1918F, 293, 
& case involving identical facts, 
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recently adopted and applied the 
doctrine, and, with respect to the 
reasoning in the Van Blaricom 
Case, supra, said: 


“Tt seems to us that the forego:ng rea- 
soning is more concerned with what the 
learned court considered pure logic 
than with the practical administration 
of the law. If a father purchases an 
automobile for the pleasure and enter- 
tainment of his family, and, as Dr. 
Smythe did, gives his adult son, who is 
a member of his family, permission to 
use it for pleasure except when needed 
by the father, it would seem perfectly 
clear that the son is in the furtherance 
of this purpose of the father while driv- 
ing the car for his own pleasure. It is 
immaterial whether this purpose of the 
father be called his business or not. The 
law of agency is not confined to business 
transactions. It is true that an auto- 
mobile is not a dangerous instrumental- 
ity, so as to make the owner liable, as 
in the case of a wild animal loose on the 
streets; but, as a matter of practical 
justice to those who are injured, we 
cannot close our eyes to the fact that 
an automobile possesses excessive weight, 
that it is capable of running at a rapid 
rate of speed, and, when moving rapidly 
upon the streets of a populous city, it is 
dangerous to life and limb and must be 
operated with care. If an instrumen- 
tality of this kind is placed in the hands - 
of his family by a father, for the fam- 
ily’s pleasure, comfort, and entertain- 
ment, the dictates of natural justice 
should require that the owner should be 
responsible for its negligent operation, 
because only by doing so, as a general 
rule, can substantial justice be attained. 
A judgment for damages against an in- 
fant daughter or an infant son, without 
support and without property, who is 
living as a member of the family, would 
be an empty form. The father, as own- 
er of the automobile and as head of 
the family, camprescribe the conditions 
upon which it may be run upon the 
roads and. streets, or he can forbid its 
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use altogether. He must know the na- 
ture of the instrument, and the prob- 
ability that its negligent operation will 
produce injury and damage to others. 
We think the practical administration of 
justice between the parties is more the 
duty of the court than the preservation 
of some esoteric theory concerning the 
law of principal and agent. If owners 
of automobiles are made to understand 
that they will be held liable for injury 
to person and property occasioned by 
their negligent operation by infants or 
others, who are financially irresponsible, 
they will doubtless exercise a greater de- 
gree of care in selecting those who are 
permitted to go upon the public streets 
with such dangerous instrumentalities. 
An automobile cannot be compared with 
golf sticks, and other small articles 
bought for the pleasure of the family. 
They are not used on public highways, 
and are not of the same nature of auto- 
mobiles.” 

A forceful dissenting opinion 
was filed in the Arkin Case, 287 
Til. 420, 123 N. E. 30, 5 A.L.R. 216, 
and in a Washington case (Birch 
v. Abercrombie, 74 Wash. 493, 133 
Pac. 1020, 50 L.R.A.(N.S.) 59) in- 
volving similar circumstances, the 
court, in applying the doctrine, 
stated that the fact that only one 
member of the family was in the 
vehicle at the time was in no sound 
sense a differentiating circum- 
stance abrogating the agency; that 
it was within the general power of 


the ownership that any member of 


the family should use the car, and © 
that the agency was present in the 
use of it by one as well as by all. 
The doctrine under consideration 
undoubtedly involves a novel appli- 
cation of the rule of respondeat 
superior, and may, perhaps, be 
regarded as straining that rule 
unduly. There are, however, un- 
doubted practical considerations ir 
favor of the doctrine, since it puts 
the financial responsibility of the 
owner behind the car while it is 
being used by a member of the 
family, who is likely to be finan- 
cially irresponsible, in pursuit and 
furtherance of the purpose for 
which the car is kept, and relieves 
the injured person from the diffi- 
cult task of meeting the owner's 
claim that, upon the occasion in 
question, the car was not being 
used for his pleasure or business. 
Whether the doctrine is in real- 
ity a good or a bad one, it has un- 
doubtedly secured such a substan- 
tial foothold in the modern law that 
it will not soon be eradicated. 
Familiarity, therefore, by modern 
practitioners with its ins and outs, 
has become a necessity; and with 
the bench and bar rests its future 
destiny. 3. FT. We 
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Lord Reading (in the 20th Century) said: “Speaking for myself 1 am strongly impressed 
day by day with the undesirability of the constant reporting of decisions which lay down no 


new principle, but only report the application of old principles to new facts. 


I think that I 


recognize a feeling of satisfaction which the members of the bar would have in getting rid of 
their thousands of volumes of decisions, so that they might base themselves on the solid prin- 
ciples of the law.”’—Address before Lawyers of New York and Chicago, 1915, 

Ed. Note:—This is the ideal of American Law Reports Annotated. 
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HAT the innocence of the 

owner of an automobile will 

not prevent the forfeiture of 
his property, when it is unauthor- 
izedly used by his servant in vio- 
lation of the Revenue Laws, was 
determined in United States v. 
Mincey, 165 C. C. A. 579, 254 Fed. 
287, 5 A.L.R. 211, where it was 
held that an automobile driven by 
the servant of the owner, who has 
been sent by him to procure cer- 
tain lawful merchandise, will be 
forfeited to the United States, if 
the servant, though without his 
master’s knowledge or consent, 
uses it to transport liquors in vio- 


The Dream 


a (in 18th Century) 


“The law does not consist of par- 
ticular cases but of general prin- 
ciples which are illustrated and 
explained by these cases.” Rex v. 
Bembridge, 3 Douglas, 332. 




















oe (in 19th Century) 
said: 
“To revise and expurgate the 
unwieldy and still increasing mass 
of the decided cases, reducing them 
to such as constituted the body of 
existing authorities, and which 
might in their turn be digested and 
rearranged.” 

“What remains after this prun- 
ing will be arranged under heads, 
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Forfeiture of Automobile Used in 
Violation of Revenue Laws 


lation of the United States statute 
forfeiting conveyances used in the 
removal of goods or commodities 
with intent to defraud the United 
States of the tax thereon. 

This seems to be the first report- 
ed case involving the forfeiture of 
an automobile for this reason. 
There are, however, a number of 
earlier decisions relating to the 
forfeiture of distilleries, intoxicat- 
ing liquors, ships, and cargoes used 
or employed in violation of law. 
These may be found in the note 
which accompanies the case cited 
in 5 A.L.R. 211. 


of Centuries 


according to the most perfect an- 
alysis that can be framed, and thus 
will be formed a complete digest 
of the cases which embody, or illus- 
trate, or teach the application of 
the existing law.” Nash—Life of 
Lord Westbury, vol. 2, pages 61 


and 92. 
Judge John = Dillon (in 20th Cen- 
tury) said 
“Cases do a constitute the law, 
but are illustrations and veritable 
applications of its general prin- 
ciples—it is therefore practicable 
to extract these principles and 
state them in authoritative form.” 
Dillon’s Lectures, page 278. 


Ed. Note:—See page 119, “Obey that Impulse.” 
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Recent Important Cases 


Attorney and client — death of law 
partner — sharing in future business. 
The estate of a partner in a law firm 
is held not entitled to share in the 
earnings of the surviving partners in 
closing up the business on hand at his 
death, which was held on a general re- 
tainer basis, and not on contingent 
fee, in Puffer v. Merton, 163 Wis. 366, 
og W. 368, annotated in 5 A.L.R. 
1288. 


Attorney and client — passing in- 
valid title — reliance on other ground. 
That an attorney who passes a title 
to real estate, which is unmarketable 
because of an exchange of real estate 
under a power to sell and distribute 
the proceeds, cannot avoid liability be- 
cause the title was good by adverse 
possession unless he gathers the evi- 
dence showing that fact, is held in 
Trimboli v. Kinkel, 226 N. Y. 147, 123 
N. E. 205, which is followed in 5 
A.L.R. 1385, by a note on the liability 
4 , an attorney passing a defective 
itle. 


Bank — effect of notice in pass 
book. The mere printing in a bank 
pass book of a provision, among many 
others, releasing the bank from liabil- 
ity in case complaint is not made of 
forged indorsements within ten days 
after return of vouchers, is held not 
to bind the depositor unless he is re- 
quired to sign it or his attention is 
particularly ‘called to it, in the Cali- 
fornia case of Los Angeles Invest. 
Co. v. Home Sav. Bank, 182 Pac. 293, 
to which is appended in 5 A.L.R. 1193, 
a note or printed statement of rules 
in a pass book as affecting the rights 
of the bank and depositor. 


Bank — right to charge back forged 


paper. That a bank cannot charge 
back to the account of its depositor a 
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forged check upon itself which it has 
credited to such account, is held in the 
North Carolina case of Woodward v. 
Savings & T. Co. 100 S. E. 304, anno- 
tated in 5 A.L.R. 1561. 

Bills and notes — usury — effect 
of Negotiable Instruments Law. The 
provision of the Negotiable Instru- 
ments Law that a holder in due course 
holds the instrument free from any 
defect of title of prior owners and 
free from defenses available to prior 
parties is held not to repeal the pro- 
visions of the general business law, 
making all notes reserving usury void, 
so as to permit enforcement of a 
usurious note by a bona fide holder for 
value, in Sabine v. Paine, 223 N. Y. 
401, 119 N. E. 849, accompanied in 5 . 
A.L.R. 1444 by a note on the Negoti- 
able Instruments Law as affecting the 
defense of usury. 


Carrier — contract to protect per- 
ishable goods — validity. A special 
contract between a common carrier 
and a shipper, made in view of an un- 
usual flood, for the immediate and 
necessary removal of perishable goods 
beyond the reach of the flood, is held 
not per se void unless its terms are 
unjust, unreasonable, or discrimina- 
tory in their nature or in their opera- 
tion, in the Ohio case of Baltimore & 
O. R. Co. v. Armstrong, L. & Co. 124 
N. E. 186, 5 A.L.R. 1117. 


Carrier — right to re-enter train 
after ejection. A passenger once law- 
fully ejected for nonpayment of fare, 
at a point where the train would not 
otherwise have stopped, is held in the 
Virginia case of Mangum v. Norfolk 
& W. R. Co. 99 S. E. 686, annotated in 
5 A.L.R. 346, to have no right to re- 
enter the train upon tender of fare; 
nor has he a right to continue his 
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journey by tender of fare after the 
signal for stopping the train has been 
given. 

’ Carrier — theft by employees — ex- 
tent of liability. A shipper who under- 
values the property shipped in order 
to secure a lower rate under the 
schedules filed in accordance with the 
Interstate Commerce Act is held not 
entitled to hold the carrier liable for 
the full value of the property when it 
is stolen by the carrier’s employees, 
in D’Utassy v. Barrett, 219 N. Y. 420, 
114 N. E. 786, 5 A.L.R. 979. 


Carrier — transfer company — loss 
of baggage — extent of liability. The 
placing by a baggage transfer com- 
pany of a notice on the back of its 
claim checks that it will not be liable 
for loss of baggage in excess of a 
specified amount is held not to relieve 
it from liability for the full value of 
baggage stolen by its agent in the 
Michigan case of Fessler v. Detroit 
Taxicab & Transfer Co. 171 N. W. 
360, annotated in 5 A.L.R. 983. 


Charities — gift for members of 
lodge. A gift for the benefit of the 
needy members of a particular lodge 
is held a charitable or public trust, in 
the New Hampshire case of Roberts 
v. Corson, 107 Atl. 625, which is ac- 
companied in 5 A.L.R. 1172, by a note 
on gift to fraternal order as a valid 
charitable gift. 


Conspiracy — effect of death of one 
conspirator. That one of two con- 
spirators may be convicted after the 
death of his co-conspirator is held in 
Feder v. United States, 257 Fed. 694, 
annotated in 5 A.L.R. 370. 


Corporation — power of directors 
to sell real estate. The majority of 
the directors of a corporation organ- 
ized to deal in real estate are held en- 
titled in the’ Missouri case of Hendren 
v. Neeper, 213 S. W. 839, to sell the 
real estate of the corporation against 
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the protest of the minority, although 
it will result in annihilating the cor- 
poration, if such was not the purpose 
of the sale. 

The power of directors to sell the 
property of a corporation without the 
consent of the stockholders is treated 
in the note appended to this case in 5 
A.L.R. 927. 


Covenant — breach — cloud on 
title. A cloud on title is held not a 
breach of covenant against encum- 
brances in the Connecticut case of 
Reed v. Stevens, 107 Atl. 495, which 
is followed in 5 A.L.R. 1081, by a note 
on unfounded outstanding claims to 
or against real property as a breach 
of covenants in a deed. 


Damages — for injury to freight 
— charges. In an action against a 
carrier for damages on account of in- 
jury to an animal in transit, where 
delivery was made at the point of 
destination, the plaintiff is held not 
entitled to recover in Kennedy v. At- 
chison, T. & S. F. R. Co. 104 Kan. 708, 
181 Pac. 117, for freight charges paid, 
although the animal was so injured 
as to be entirely worthless, and the 
amount of recovery was limited by 
the value stated in the bill of lading. 

Freight as an element of damage, 
where the contract fixes the value or 
limits the carrier’s liability for prop- 
erty lost or damaged, is the subject 
of the note which follows this case in 
5 A.L.R. 149. 


Deed — delivery — mailing — 
death of grantor. Executing and re- 
cording a deed and mailing it to the 
grantee are held to pass the title, al- 
though the latter does not receive and 
accept it until after the grantor’s 
death, in Taylor v. Sanford, 108 Tex. 
340, 193 S. W. 661, annotated in 5 
A.L.R. 1660, on deposit of deed in mail 
as a delivery. 


Divorce — curses — suspicion and 
neglect. That subjecting a wife to 
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curses, suspicion, and neglect, which 
produce mental disturbances, heart 
sickness, and unhappiness, may 
amount to inhuman treatment, calcu- 
lated to endanger her life within the 
meaning of the divorce laws, is held 
in the Iowa case of Thompson v. 
Thompson, 173 N. W. 55, annotated in 
5 A.L.R. 710. 


Evidence — communications as to 
false claim. Communications to his 
attorney by one who has burned his 
house to secure the insurance, for the 
purpose of seeking aid in defrauding 
the insurer into paying the loss, are 
held admissible against him in an ac- 
tion on the policy, in Standard F. 
Ins. Co. v. Smithhart, 183 Ky. 679, 
211 S. W. 441, which is annotated in 
5 A.L.R. 972, on the subject of privi- 
lege of communication to an attorney 
by a client in an attempt to establish 
a false claim. 


“Evidence — fall of trolley pole — 
prima facie negligence. The fall of 
a trolley pole from a street car to the 
injury of a pedestrian on the high- 
way, which would not have occurred 
if the fastenings had been in proper 
condition, is held sufficient, if unex- 
plained, to make a prima facie case of 
negligence for the jury in Burghardt 
v. Detroit United R. Co. 206 Mich. 545, 
173 N. W. 360, annotated in 5 A.L.R. 
1338, on the subject of injury to one 
other than a passenger or employee 
from the fall of a trolley pole or other 
part of a street car. 


Evidence — presumption — names 
in chain of titles. Where the same 
name appears successively in a chain 
of title as grantee and grantor, it is 
held in the Missouri case of Huston 
v. Graves, 213 S. W. 77, annotated in 
5 A.L.R. 423, that it will be presumed 
that it was the same person in each 
case. 


Evidence — res ipsa loquitur — 


fall of passenger. Negligence of a 
railroad company is held not estab- 
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lished, under the doctrine res ipsa 
loquitur, in Norfolk & W. R. Co. v. 
Birchett, 252 Fed. 512, by the fall of 
a passenger from a chair in which she 
is seated in the dressing room of a 
sleeping car, and her statement that 
the train gave a terrific lurch, if the 
fact of the lurch is contradicted by 
other evidence in the case. 

This case is followed in 5 A.L.R. 
1028, by a note on presumption of 
negligence from throwing a passenger 
from his seat. 


Explosives — storage in frame 
building — negligence. Merely stor- 
ing gasolene and kerosene in barrels 
in a frame building is held not such 
negligence in the Iowa case of Kress 
v. Lane, 171 N. W. 571, annotated in 
5 A.L.R. 1376, as to render one liable 
for loss by fire of adjoining buildings, 
due to the explosion of the oils when 
the building in which they were was 
set afire without negligence on the 
part of the one so storing the oil. 


Guardian and ward — _  expendi- 
tures from corpus of estate — what 
will be approved. The court, in pass- 
ing upon the allowance of expendi- 
tures made by a guardian in excess of 
the ward’s income, is held to be gov- 
erned in the Virginia case of Bliss v. 
Spencer, 99 S. E. 593, by whether they 
were judicious and proper from the 
standpoint of the interest of the ward. 

This case is annotated in 5 A.L.R. 
619, on the right of a guardian to ex- 
pend the principal of the ward’s estate 
— latter’s maintenance and sup- 
port. 


Highways — liability for injury to. 
That one is not liable in damages for 
injury to a highway merely because 
of the weight of the load which he 
transports over it, is held in Sumner 
County v. Interurban Transp. Co. 213 
S. W. 412, annotated in 5 A.L.R. 765. 


Highways — load which frightens 
horse — negligence. Operating upon 
the highway a motor car loaded in 
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such manner that a horse drawing a 
buggy on the highway becomes fright- 
ened at it is held not actionable negli- 
gence in the South Dakota case of 
Pease v. Cochran, 173 N. W. 158, an- 
notated in 5 A.L.R. 936. 


Homestead — imprisonment of 
occupant — effect. On March 16, 
1916, O. was the owner of and occu- 
pied the premises in question with his 
wife, as their homestead. On that 
day he shot and killed his wife, and 
was immediately arrested and lodged 
in jail, where he remained until June, 
when he was convicted and sentenced 
to the state prison for life. It is held 
in the Minnesota case of Millett v. 
Pearson, 173 N. W. 411, that said 
premises continued to be his home- 
stead until he conveyed the same to 
plaintiff in May, 1916. 

Imprisonment as effecting abandon- 
ment of homestead is treated in the 
note accompanying this decision in 5 
A.L.R. 256. 


Homicide — shooting into railroad 
train — absence of malice. That one 
who deliberately shoots into a railroad 
train cannot avoid liability for the 
resulting homicide by disclaiming 
malice is held in the Texas case of 
Banks v. State, — Tex. Crim. Rep. —, 
211 S. W. 217, annotated in 5 A.L.R. 
600. 


Husband and wife — power to de- 
feat antenuptial agreement. A man 
who has entered into an antenuptial 
agreement with a woman who be- 
comes his wife, to give her by will a 
proportional part of his estate, cannot, 
it is held in Eaton v. Eaton, 233 Mass. 
351, 124 N. E. 37, annotated in 5 
A.L.R. 1426, make gifts either abso- 
lutely, conditionally, indirectly, or 
otherwise for the main purpose of de- 


. feating his agreement and preventing 


it from operating for the benefit of 
the wife. 


Husband and wife — separation 


agreement — coercion. That a threat .. 





by a man to alienate his property, 
which he has a perfect right to do, 
cannot be claimed by his wife to be 
coercion to the signing of a separation 
agreement, is held in the Colorado 
case of Hughes v. Leonard, 181 Pac. 
200, which is accompanied in 5 A.L.R. 
817, by a note on the validity of a 
separation agreement as affected by 
— coercion, unfairness or mis- 
take. 


Injunction — against association 
with girl. Where a man has de- 
bauched a minor girl and induced her 
to abandon her parental abode and 
live with him in a state of adultery 
and fornication, and persists in a con- 
tinuance of such conduct, it is held in 
the Georgia case of Stark v. Hamil- 
ton, 99 S. E. 861, that equity will af- 
ford a remedy by injunction, and to 
that end, in a suit by the father, will 
enjoin the man from associating and 
communicating with the girl, either 
by writing, telephoning, or telegraph- 
ing, personally or through the aid or 
agency of any other person. 

The right to enjoin one person from 
associating with another is discussed 
in the note following this case in 5 
A.L.R. 1041. 


Insurance — death in common dis- 
aster — right to proceeds of policy. 
Where insured and beneficiary, under 
a policy providing that if the bene- 
ficiary shall die first, the interest of 
the beneficiary shall vest in the in- 
sured, perish in a common disaster, 
without evideyce as to which died 
first, the secoiiie of the policy, it is 
held in the Arkansas case of Watkins 
v. Home Life & Acci. Ins. Co. 208 
S. W. 587, 5 A.L.R. 791, go to the 
representatives of the beneficiary, on 
the theory that he did not die in the 
lifetime of the insured. 


Interest — on book account — an- 
nual rests. That interest is to be com- 
puted in case of ordinary running ac- 
counts on book, in the absence of spe- 
cial contract or circumstances, by 
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making annual rests and allowing in- 
terest thereafter on the balance in 
favor of the person to whom it may 
be due, is held in the Vermont case of 
Tudor v. Tudor, 107 Atl. 182, anno- 
tated in 5 A.L.R. 549. 


Libel — nonlibelous publication. A 
publication which states that the pub- 
lisher has a bond of a merchant to 
give away because the merchant would 
not accept it for merchandise at face 
value, but only at a heavy discount, is 
held not libelous per se in the Okla- 
homa case of Kee v. Armstrong, B. & 
Co. 182 Pac. 494, annotated in 5 
A.L.R. 1349, on whether charging one 
with failure to keep his contracts is 
libelous. 


Malicious prosecution — acting on 
false information. The mere fact 
that the information upon which a 
prosecution is started is false is held 
not to render the prosecutor liable for 
malicious prosecution in the Utah case 
of Kennedy v. Burbidge, 183 Pac. 325, 
but it will do so if he knows that the 
information was false, or, having no 
personal knowledge as to its truth, he 
makes no investigation to determine 
its accuracy. 

This case is annotated in 5 A.L.R. 
1682, on the question of the institu- 
tion of a proseeution on a false in- 
formation without investigation as 
showing lack of probable cause. 


Malicious prosecution — lunacy 
proceedings. An action for malicious 
prosecution is held in the Idaho case 
of Barton v. Woodward, 182 Pac. 916, 
annotated in 5 A.L.R. 1090, to lie 
against one who institutes a lunacy 
proceeding against another, mali- 
ciously and without probable cause. 


Marriage — annulment — conceal- 
ment of venereal disease. Conceal- 
ment of venereal disease by one party 


‘ to a marriage contract, which subse- 


quently affects the innocent party, is 
held to be such fraud as will justify 
the annulment of the marriage if it is 
~ . j 
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not ratified after the fraud is dis- 
covered, in C— v. C—, 158 Wis. 301, 
148 N. W. 865, annotated in 5 A.L.R. 
1013, on the subject of venereal dis- 
ease as a ground for a divorce or the 
annulment of a marriage. 


Negligence — imputing. Where 
one undertakes to rescue another from 
danger, the antecedent negligence of 
the person rescued is held not imput- 
able to the person effecting the rescue, 
in Bond v. Baltimore & O. R. Co. 82 
W. Va. 557, 96 S. E. 932, annotated in 
5 A.L.R. 201. 


Negligence — unsafe premises — 
fall — res ipsa loquitur. A mere fall 
of a person on the premises of an- 
other, without any evidence to show 
how the fall was occasioned, raises no 
presumption of negligence on the part 
of the owner; and the doctrine of res 
ipsa loquitur, which is only applicable 
when the thing shown speaks of the 
negligence of the defendant, not mere- 
ly of the happening of the accident, is 
held not to apply, in the New Jersey 
case of Garland v. Furst Store, 107 
Atl. 838, which is accompanied in 5 
A.L.R. 275, by a note on the applica- 
bility of the doctrine of res ipsa loqui- 
tur to the fall of a person. 


Railroad — volunteer to care for in- 
jury — liability for negligence. A 
railroad company which undertakes to 
care for an injured trespasser is held 
not liable for negligence in so doing, 
unless the condition of the injured 
person was made worse by such neg- 
lect in the Kentucky case of Gates v. 
Chesapeake & O. R. Co. 213 S. W. 564, 
annotated in 5 A.L.R. 507, on the duty 
and liability of one who voluntarily 
undertakes to care for an injured per- 
son. 


Sale — food — warranty of fit- 
ness. The rule that it is an implied 
term in every sale of provisions by a 
dealer for immediate use, where the 
selection is not made by the buyer, 


that the food is fit for consumption, ‘« 
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A violation of the Anti-trust Law by _ 


stipulations fixing resale prices was de- 
clared in the case of U. S. v. Schrader’s 
Son, Inc. (U. S. Advance Sheets, page 
294), where a corporation sold its goods 
only to concerns which purchased by 
uniform contracts containing such 
stipulations. The court distinguished 
this from the Colgate Case, wherein 
such contracts were not made although 
notice was given to purchasers of the 
prices to be charged on resale, and 
other sales were refused to those who 
failed to observe those prices. 


The right to represent a copyrighted 
play in moving pictures is held in Man- 
ners v. Morosco (decided March 22, 
1920) not to be embraced in a license 
granted by a playwright of the sole and 
exclusive license and liberty to repre- 
sent the play for five years within cer- 
tain territorial limits. 
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is held to apply to food furnished by 
the keeper of a restaurant to a patron, 
to be consumed on the premises, in 
Friend v. Childs Dining Hall Co. 231 
Mass. 65, 120 N. E. 407, annotated in 
5 A.L.R. 1100. 


Sale — warranty — food in can. 
The provisién of the Sales Act that 
when the buyer expressly or by im- 
plication makes known to the seller 
the purppse for which the goods are 
acquired, and it appears that the buy- 
er relies on the seller’s skill or judg- 
ment, whether he is the manufacturer 
or not, there is an implied warranty 
that the goods are reasonably fit for 
the purpose, is held to apply to a sale 
by retail of food in sealed cans, in 
Ward v. Great Atlantic & P. Tea Co. 
231 Mass. 90, 120 N. E. 225, annotated 
in 5 A.L.R. 242, on the subject of im- 
plied warranty by one other than a 
packer, of the fitness of food sold in 
sealed cans. 


School — what is a sectarian school. 
To constitute a sectarian school or 
sectarian instruction which may not 
lawfully be maintained at public ex- 
pense, it is held not necessary to show 
that the school is wholly devoted to 
religious or sectarian instruction in 
Knowlton v. Baumhover, 182 Iowa, 
691, 166 N. W. 202, which is followed 
in 5 A.L.R. 841, by an extensive note 
on sectarianism in schools. 


Search — dwelling house — arrest 
— right of officer. In order to make 
the arrest of a person charged with 
crime, a police officer is held in Mon- 
ette v. Toney, 119 Miss. 846, 81 So. 
593, to have the authority to enter and 
search any dwelling house, when he 
acts upon probable cause and reason- 
able belief that the person whom he 
seeks is then in such dwelling house. 

The right to.enter and search prem- 
ises for the purpose of arresting one 
without a search warrant is consid- 
ered in the note which follows this 
decision in 5 A,L.R. 261. 
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Street railways — breaking of trol- 
ley pole — negligence. Unless some 
explanation is offered, the fact that an 
iron trolley pole, while being used for 
the purpose for which it was designed, 
broke and was thrown violently from 
the car to the injury of a passer-by, 
is held to warrant an inference that 
reasonable care had not been taken 
by the railroad company to make the 


- apparatus safe, in Hull v. Berkshire 


Street R. Co. 217 Mass. 361, 104 N. 
BE. 747, 5 A.L.R. 1330. 





Tax — exemption — highway. The 
conveyance to the public of an ease- 
ment for a highway is held sufficient 
alienation to invoke exemption from 
taxation, in the Iowa case of Iowa 
Loan & T. Co. v. Polk County, 174 
N. W. 97, 5 A.L.R. 1532. 










Tender — sufficiency — knowledge 
of creditor. Where the amount due is 
within the exclusive knowledge of the 
creditor and the creditor on demand 
neglects or refuses to indicate the cor- 
rect amount that is due, the debtor 
may tender so much as he thinks is 
justly due, and if less than the true 
amount, the tender, it is held in 
Krauss v. Potts, 53 Okla. 379, 156 Pac. 
1162, 5 A.L.R. 1213, nevertheless will 
be good. 





Threat — actionability. To render 
actionable a threat causing fear, it is 
held in the South Carolina case of 
Brooker v. Silverthorne, 99 S. E. 350, 
that it must be of such a nature and 
made under such circumstances as to 
affect the mind of a person of ordinary 
reason and firmness so as to influence 
his conduct, or it must appear that the 
person against whom it was mate was 
peculiarly susceptible to fear, and that 
the person making the threat knew 
and took advantage of the fact that 
he could not stand as much as an or- 
dinary person. 

Civil liability for using threatening 
or abusive language is the subject of 


the note accompanying this decision’ 


in 6 A.L.R. 1283. 
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Will — bequest to child of son — 4 


inclusion of adopted child. A child 
adopted after death of testator is held 
not within a provision of the will giy- 
ing a life estate to testator’s son, and 
after the death of the son to his child 
or children, in Re Puterbaugh, 216 
Pa. 235, 104 Atl. 601, annotated in 5 
A.L.R. 1277. 


Workmen’s compensation — death 
from wood ashes — accident or sui- 
cide. Where one employed to remove 
wood ashes from the pit of a furnace 
is found at his home after several 
hours spent in his employment, in a 
comatose condition, with a cupful of 
ashes in his stomach, the lye from 
which kills him, and the evidence 
shows that others engaged in the same 
work were not injured, while an effort 
would be necessary to swallow that 
quantity of ashes, the theory of sui- 
cide is as reasonable as that of acci- 
dent, and it is held in Chaudier v. 
Stearns & C. Lumber Co. 206 Mich. 
433, 173 N. W. 198, that there can be 
no recovery under the Workmen’s 
Compensation Act. 

Presumption against suicide in 
workmen’s compensation cases is the 
subject of the note appended to this 
decision in 5 A.L.R. 1673. 


Workmen’s compensation — injury 
arising out of employment — lighting 
cigarette. An accident incident to the 
attempt by one employed in the busi- 
ness of wrecking houses to light a 
cigarette in working hours is held in 
the California case of Whiting-Mead 
Commercial Co. v. Industrial Acci. 
Commission, 173 Pac. 1105, annotated 
in 5 A.L.R. 1518, to arise out of his 
employment within the operation of 
the Workmen’s Compensation Act, 80 
that he is entitled to compensation "for 
injury to his hand through ignition of 
a bandage saturated with turpentine 
to alleviate the pain of a nail wound in 
the hand. 
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Questions as to the Making and Use of Digests 
(Continued from page 101) 


provided the work is _ consistently 
classified, since each division and 
subdivision, in its proper place, is 
shown by an outline of the subject 
at the head of it. One who can in- 
telligently use any good digest can do 
the same with any other good digest, 
notwithstanding the differences in the 
classification; but the necessity of con- 
sistency in classifying everything in 
the same work is imperative; else one 
who finds some authorities on his 
question may suppose he has them all 
when he has not, and possibly be 
grievously misled by his failure to 
find the rest. 

Question 4. Are the same points of 
law placed in a number of places, and 
if so, is there any means of telling in 
how many and what places, or of later 
deciding where the point was placed? 

Answer: Ordinarily the same point 
of law is not properly duplicated in 
several places in a digest, but when 
the point is put with others of the 
same kind in the place where it be- 
longs, pointers or references must be 
made to it from all other places where 
a lawyer might expect to find it. In 
an index digest, made up of brief in- 
dex points, an exception may be made 
in some instances in the case of a 
point which is just on the boundary 
line between two topics, and a dupli- 
cate of the point itself may be briefer 
than the reference to it would be. 

Question 5. The digesters are 
taught or guided in some way, by 
somcone, or by some rules or prec- 
edents. Why not the Bar in general? 

Answer: Digesters are best taught 
or guided in learning this work by 
laying down such rules as have been 
stated above, and by actually work- 
ing with someone who is an expert in 
that line. It is not an easy thing to 
become expert in this work, because 
the rules, while not complex, are gen- 
eral, and the difficulties of the matter 
come in the almost innumerable ap- 
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plications of the general rules to the 
specific matters. To become really a 
reliable expert in this respect one 
must have studied and worked until 
he has all the distinctions between the 
different topics and the different divi- 
sions and subdivisions of them so 
clearly in his mind that he can deal 
with each particular proposition to 
be classified without confusion. He 
must be able to recognize and identify 
each particular point to be classified 
and think of it in its relation to other 
points with much the same readiness 
and certainty that an old-time attend- 
ant at the entrance of some of the 
great hotel dining rooms would take 
the hats of a thousand men as they 
went in, one by one, and unerringly 
return to every man his own hat as he 
came out; or as a skilled railway mail 
clerk will with great speed sort into 
their proper receptacles a multitude of 
letters for a multitude of postoffices 
throughout the country. No one can 
possibly classify such work reliably 
until, by training and experience, his 
memory, as well as his keenness of 
discrimination, has become exception- 
al, and the outlines of his subject are 
spread before his mind like the streets 
of a great but well-ordered city, with 
every part of which he is thoroughly 
familiar. Only by such skill and by 
all possible thoroughness and care can 
the work be so done as to make the 
work of the searcher as easy and sure 
as possible. 

What has been said so far relates to 
the work of making a digest. It does 
not apply to the use of the digest in 
searching for authorities. That needs 
but little explanation or comment. 
The searcher needs to know, to begin 
with, the general branch of the law 
to which his special question belongs. 
If he does, he can easily find it, even 
if there may be two or more possible 
forms of title that may be used for 
it; as, for instance, “Statute of 
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Frauds,” or “Frauds, Statute of.” 
One who is at all familiar with the 
most well-known titles of the law can 
quickly find any title, though he may 
open first to one which merely gives ° 
him a reference to the other. 

But the searcher needs to know as 
clearly as possible the exact question 
that he is looking for, as a question of 
law. Otherwise he may waste his 
time in hunting for some accidental or 
incidental element or fact in the con- 
crete situation before him, which is 
not at all involved in the real question 
to be decided. A good lawyer will 
eliminate these immaterialities with- 
out much hesitation, and quickly 
grasp the essential elements of the 
point to be decided; but some men, 
less well trained, less experienced, or 
less keen, may be a little confused in 
this respect. If so, they are likely to 
be hunting” for the nonessentials, 
rather than the essential point in 
volved. When one clearly understands 
exactly what he wants to find, he will 
usually be able to find it quickly in 
any good digest that contains it. It 
may be too much to say that this will 
inevitably be so, for human fallibility 
does not permit absoiute perfection 
even in the most careful and thorough 
work; but it will nearly always be 
so if he searches intelligently and 
carefully. 


To work intelligently a searcher 
must be alert and painstaking in a 
systematic examination of the divi- 
sions and subdivisions of the title he 
has in hand, to find the particular 
place in which the authorities on the 
point in question are collected. He 
may do this very quickly, but he must 
not do it without keen attention at 
every step to avoid overlooking what 
he seeks. It is of equal importance 
to look at the beginning of his title 
and also at the beginning of every 
division or subdivision that he has to 
examine, for every reference Oo 
pointer that may be made there to any 
other place where kindred matters are 
to be found. The point he is looking 
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for will almost certainly not be over- 
looked if he gives careful and pains- 
taking attention to the headings of 
each of the divisions and subdivi- 
sions of the title, and also to the 
pointers or references that have been 
made for his guidance. As he goes 
down the outline of divisions and sub- 
divisions at the head of the title, he 
must, of course, be on the lockout for 
one that may reasonably involve the 
point he is searching. If it does not, 
he must go down the line until he finds 
one that does, being careful to look 
out not only for the references ‘or 
pointers at the beginning of the title, 
but also for any there may be in any 
division or subdivision that he may 
need to examine; and, of course, in 
examining any such division he will 
look especially for the particular 
authority that is most closely per- 
tinent to his question. 


A search made too hastily or care- 
lessly, or without sharp attention, is 
likely to miss what is wanted, though 
it is clearly in front of the searcher. 

One who knows of some particular 
case on the question he is searching 
may find it at once in the digest by 
aid of the table of cases, and will 
thereby find the other similar authori- 
ties that belong with it. 


Analogous cases will often furnish 
great value to a thoughtful searcher 
when he does not find any in the exact 
form that he is looking for. In such 
a situation a little reflection may 
bring to his mind some class or classes 
of similar cases that settle the prin- 
ciple involved in his own question. 


Question 6. Do you know of any 
books which one can get which will 
aid in the study of these things? I 
would appreciate the information. 


Answer: Aside from  Foster’s 
Legal Search and some aids to law 
students we are not able to tell you 
of any books which we think would 
be of much value in the study of these 
matters. We have a printed book, on 
large pages, with wide margins, which 
was made for use in preparing our 
own digests, but this is made up 
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Citations for 


chiefly of the outlines of the divisions 
and subdivisions in each title, to- 
gether with the various cross-refer- 
ences or pointers from one topic or 
division to another, so that it is in the 
main a collection of these materials 
as they are found in our published 
digests; but this has not been made 
for sale, and we do not suppose any- 
one would want to buy it if we had 
copies to sell. One can get practically 
the same thing in the digests them- 
selves. . 


Question 7. If a lawyer went to a 
publisher and studied digesting, or 
worked in that business, would he 
simply gain knowledge of what to do 
for that house, or would he have a 
good idea of how the work ought to 
be done, whether it is done in that 
way or not? 


Answer: If a lawyer went to a pub- 
lisher and studied or worked at mak- 
ing digests he could, of course, gain 
knowledge of the way it is done. If 
he learned how it is done for one 
house, he would have a very good idea 
of how it ought to be done for any 
other house; since the differences, if 
both were to be well done, would be 
in details, but not often in the prin- 
ciples or rules of the work. 


Question 8. Is the plan so fixed 
that it cannot. be changed or im- 
proved from time to time, as the best 
methods might come to light? 


Answer: Some changes in digest 
work will always be going on by rea- 
son of new decisions that present new 
points which do not clearly belong 
under any of the divisions previously 
made, or because the accumulation of 
materials becomes large enough to 
need subdividing for convenience of 
examination; but these new divisions 
can be inserted in proper relation to 
the rest of the subject without prac- 
tical difficulty, so there will be no 


danger of overlooking them if the 


searcher is not in too much haste to 
give careful attention to the outline 
of the divisions included in the title. 
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A few general comments may be 
added. The obvious purpose of a di- 
gest is to bring a great number of 
condensed statements of points of law 
on many subjects into such clear and 
orderly arrangement that any one of 
them can be readily found. The de- 
gree of success to be attained in doing 
this depends upon the intelligence, ac- 
curacy, and consistency of the classi- 
fication and arrangement in all their 
multitudinous details. 

The test of a digest classification 
is whether or not an intelligent per- 
son can readily find what it contains. 
Any digest classification which intelli- 
gently arranges all the materials 
therein under well-known legal titles 
and proper divisions and subdivisions, 
so that an intelligent searcher will 
either readily find the point he seeks, 
under the title where he first looks 
for it, or else find there a reference 
or pointer to an alternative title under 
which it has been placed, is practi- 
cally a good one. 

It is not possible to make a strictly 


scientific classification of legal ques- 


tions in a digest any more than it is 
to make a‘strictly scientific statement 
of the law from which a judge or 
lawyer can infallibly determine just 
what decision must necessarily be ren- 
dered on every question that arises. 


New Book Announcements 


CHuRCH, PropaTE Law, 3 vols. 2d 
edition, $25, adapted to practice in the 
Western states. 

“THE YOUNG MAN AND THE LAW.” 
By Hon. Simeon E. Baldwin (The Mac- 
— Co., 66 Fifth Ave., New York). 


This volume should be read by every 
young man who contemplates adopting 
the law as his profession. No one is 
better fitted than its eminent author to 
point out the attractions of the law as a 
vocation, the objections that might be 
urged to its choice, the personal and 
educational qualifications requisite for 
success, and the recognized ideals of the 
calling. ; 

The work is written in an attractive 
style and contains many valuable refer- 
ences. 
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In Lighter Vein 


An Odd Will. The records of 
Carteret county, North Carolina, dis- 
close a will, bearing date October 4, 
1837, and expressed in the following 
novel orthography: 

“This day I se my hand and seal 
and give all the propity i leave to 
me darter polly ann pigott, and her 
ears after all jest dets is paid 
(Signed) William S. Pigott.” 

The will was contested, and finally 
went to the supreme court, which held 
that it was sufficient to convey Pig- 
ott’s property. 


O, Wise Judge! This idea of a 
California judge in sentencing the 
auto to be locked up for thirty days, 
as well as punishing the speed maniac 
who drives it, is a bit of Solomon’s 
horse sense that might well be incor- 
porated in the statutes——Los Angeles 
Times. 


The Reward of Effort. An Irish- 
man had his eyes blacked, and his 
wife asked him who gave him those 
black eyes. He said: “Nobody gives 
you nothin’; I had to fight for ’em.” 


The Real Difficulty. An old-fash- 
ioned country lady and her son were 
driving into town in the family 
buggy, when a huge automobile bore 
down upon them. The horse was bad- 
ly frightened and began to prance, 
and the old lady promptly got out and 
waved wildly to the chauffeur, scream- 
ing in her excitement. 

The chauffeur stopped the car and 
offered to help get the horse quiet 
again. 

“That’s all right,” said the boy, who 
remained composedly in the carriage. 
“I can manage the horse. You just 
lead mother past.”—Boston Tran- 
script. 


Potent Stuff. “Is this hard cider?” 
asked the prospective purchaser. 
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“Sure,” said the rural dispenser, 

“But how hard is it?” 

“Well, my hired man, who never wuz 
right peart before, filled up on th’ 
stuff t’other day, an’ lit out down the 
big road yellin,’ ‘Glory halleluiah! 
I’m still livin’ in th’ home of th’ 
brave an’ th’ land of th’ free!’ ” 

» “Gimme a gallon.”—Birmingham 
Age Herald. 


Slander. Counsel. “Was the pris- 
oner sober?” 

Witness. “No, sir; he was as drunk 
as a judge.” 

The Judge. “You mean as drunk as 
a lord.” 

Witness. “Yes, my lord.”—London 
Tit-Bits. 


News to Willie. “Pa, what’s a 
bigamist ?” 

“A bigamist is a man who has more 
wives than the law provides.” 

“Why, pa, I didn’t know the law 
provided a man any wives at all; I 


thought if he wanted one he had to | 
go out and hustle for himself.”—Bos- | 


ton Transcript. 








A General Denial. A telephone | 
operator, by mistake, connected a | 


party with one of the large law firms 


of San Francisco. The party asked if {, 
that were the trimming department. | 
The senior member of the firm an- | 


swered that they had frequently been 


accused of having such a department, |, 


\but they never had admitted it. 





Pat Example. Teacher. “Give me 


‘an example of incongruity.” 
Smart Student. “A divorce lawyer | 


humming the wedding march.” 


Admitting It. A jury recently met } 
to inquire into a case of suicide. | 


After sitting throughout the evidence 


the twelve men retired, and, after de- | 

liberating, returned with the follow- jie 
ing verdict: “The jury are all of one |; 
mind—temporarily insane.”—Minne- }# 


apolis Journal. 
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To the ALR. 
SUBSCRIBERS: 


§ You have been plan-" 


ning, doubtless, to add 
to your library, some 


_ day, the earlier series, 


preceding A.L.R. 


§ Right now we are mak- 
ing an unprecedented 
offer on 


Lawyers Reports 
Annotated, 
either as a complete sys- 
tem or in three separate 

units. 


§Let us tell you more. 


COUPON . 
To The Lawyers Co-op. Pub. Co. 
Rochester, N. Y. 


What is your unprecedented 
offer on L.R.A. as checked? 


£3 Complete System 
£3 L.R.A. First Series 
£3 L.R.A. New Series 
CU L.R.A. Third Unit 


I have (have not) 


A.L.R, 
Name e 


Addre S 


reich a ee 
















































American Law Reports Annotate 


\ | combination of the two great 

meyi seties of annotated reports 

in a new and superior serv- 

F Beine unprecedented advan- 


tages. 


(1) A free citation service, made a part of every subscripe a 


tion. 


- (2) A cumulative digest system, covering both cases and 
notes, in one book under one alphabet. 


(3) Annotations constantly supplemented by references to : 
all later cases—a new feature. 


(4) Versatile notes by experts meet the needs of the houtil 


(5) Cases of permanent value, fresh from the state and 
Federal courts. 


(6) And in addition, large volumes, about 1800 pages ch 
thin paper, improved typography. 


(7) Largest subscription list of any set of Reports pubs 
lished. 


The Lawyers Co-operative Publishing Company 
mew TORE corr Rochester, N. Y. 
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